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In the Court of Appeals of the District of Columbia 


No. 2431. 

Alice M. Hopper, Appellant, 
vs. 

Supplee Hardware Co., &c. 


a Supreme Court of the District of Columbia. 

At Law. No. 54403. 

Supplee Hardware Company, a Corporation, Plaintiff, 

vs. 

M. Barry Hopper, Trading as Hopper Hardware Company, & 
William J. Hall, Defendants, and Alice M. Hopper, Gar¬ 
nishee. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Certified Copy of a Judgment. 

Filed February 21, 1912. 

In the Municipal Court of the District of Columbia. 

No. 54403. 

Supplee Hardware Company, a Corporation, Plaintiff, 

vs. 

M. Barry Hopper, Trading as Hopper Hardware Company, & 
William J. Hall, Defendants, and Alice M. Hopper, Gar¬ 
nishee 

Plaintiff’s attorney, H. W. Wheatley. 

Date. Proceedings. 

1911. 

December 14th. Affidavit—bill of particulars and bond filed. 

“ “ Summons and copies (2) issued returnable De¬ 

cember 26, 11 A. M. 
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ALICE M. HOPPER VS. SUPPLEE HARDWARE CO., ETC. 


“ 15th. Summons returned summoned as within directed 

as to W. J. Hall. 

“ 26th. Trial—ex parte. Note and protest filed. 

“ “ Judgment on affidavit fa plaintiff for $340.18 

with interest on $338.01 from November 27, 
1911, and costs against Wm. J. Hall, only. 

1912. 

January 9th. Fi. fa. issued. 

“ 18th. Attachment on judgment and copy issued. 

“ “ “ “ “ returned attached credits 

in the hands of Alice M. Hopper, etc.” 

“ 9th. Summons returned not to be found as to M. B. 

Hopper. 

“ 31st. Fi. fa. returned “no personal property found 

whereon to levy.” 

February 1st. Judgment against garnishee of condemnation of 

$340.18 with interest on $338.01 from Novem¬ 
ber 27, 1911, and costs to use of this judgment. 

2 February 20th, 1912.—Execution issued against Alice M. 
Hopper Garnishee to the United States Marshal for said 

District of Columbia who on the 21st day of February, 1912, re¬ 
turned the same “No personal property found whereon to levy.” 

This is to certify, that the foregoing is a true copy of the judg¬ 
ment and proceedings in the above-entitled cause. 

Witness the Honorable Judges of said Court, seal this 21st day 
of February , A. D. 1912. 

Costs paid by plaintiff, $7.05. 

Costs paid by defendant, $—. 

F. G. AUKAM, Clerk, 

By BLANCHE NEFF, 

Assistant Clerk . 

Fi Fa. 

Issued February 21, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54403. 

Supplee Hardware Company, a Corporation, Plaintiff, 

vs. 

M. Barry Hopper, Trading as Hopper Hardware Company, & 
William J. Hall, and Alice M. Hopper, Garnishee, De¬ 
fendants. 

Judgment of Municipal Court. 

The President of the United States to the Marshal for said District, 
Greeting: 

You are hereby commanded, that of the goods and chatr 

3 tels, lands and tenements of the garnishee, Alice M. Hopper 
you cause to be made $340.18 with interest on $338.01 from 
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Nov. 27, 1911, which the plaintiff, on the 1" day of February, 1912, 
by the judgment in the above entitled cause recovered against said 
garnishee before the Municipal Court of the District of Columbia, 
for money found payable to said plaintiff, and $11.55 for costs and 
charges, about said suit expended, as appears of record; and return 
this writ into the Clerk’s Office of said Court on or before the six¬ 
tieth day from the date hereof, so indorsed as to show when and 
how you have executed the same. 

Witness, the Honorable Harry M. Clabaugh, Chief Justice of said 
Court, the 21" day of February, A. D. 1912. 

[seal.] J. R. YOUNG, Clerk , 

By H. BINGHAM, 

Assistant Clerk. 


Marshal's Return. 

Returned April 22, 1912. 

Null- Bona. 

AULICK PALMER, 

U. S. Marshal. 
S. 


Motion to Recall Order of Execution, etc. 

Filed March 20, 1912. 

******* 

Comes now the defendant, Alice M. Hopper, by and 
4 through her attorneys, Alexander Muncaster and Gittings & 
Chamberlin, and upon the following grounds, moves the 
court to recall the fi. fa. issued in this cause on the 21st dav of Feb- 
ruary, 1912, and to vacate the judgment entered against her by the 
Municipal Court on the first day of February, 1912, and docketed 
in this court February 21, 1912; 

1st. The judgment is interlocutory and not final and could not, 
therefore, be docketed in this court under Section 29 of the Code. 

2nd. The judgment is void in that it is a judgment in rem and 
not in personam, and the court was without jurisdiction to render 
a judgment of condemnation on the default of a garnishee to an¬ 
swer. 

3rd. That a writ of fi. fa. cannot issue upon an interlocutory judg¬ 
ment and if any writ could legally issue it was that of a special fi. fa. 

4th. The judgment is void in that it is against a married woman 
whose separate estate will become liable thereunder for the primary 
debt of her husband, contrary to Section 1511 of the Code. 

ALEXANDER MUNCASTER, 
GITTINGS & CHAMBERLIN, 

Attorneys for Alice M. Hopper. 


t 
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ALICE M. HOPPER VS. SUPPLEE HARDWARE CO., ETC. 


H. Winship Wheatley, Esq., Attorney for plaintiff: 

Take notice that the aforegoing motion will be for hearing on 
the 22nd dav of March, 1912. 

ALEXANDER MUNCASTER, 
GITTINGS & CHAMBERLIN, 

Attorneys for Alice M. Hopper. 

******* 

5 District of Columbia, ss: 

Alice M. Hopper l>eing first duly sworn according to law, deposes 
and says that she is the defendant garnishee and wife of M. Barry 
Hopper, one of the defendants in the above suit; that while said 
cause was pending in the Municipal Court she was served with in¬ 
terrogatories in attachment and was requested to answer if she had 
securities in her hands belonging to the defendant, William J. 
Hall: that in accordance with said summons she thereupon answered 
said interrogatories to the effect that she had no such securities and 
delivered the same to her husband, M. Barry Hopper, with a request 
that he file the same. That through a mistake, or accident, of her 
said husband, said answer to said interrogatories was not filed, and 
"thereupon a judgment of condemnation was entered by the Munici¬ 
pal Court against her on the 1st day of February, 1912, of which 
fact she had no knowledge until the publication of the docketing 
of said judgment in the Supreme Court of the District of Columbia 
on the 21st day of February, 1912, and on the same day a fi. fa. 
issued thereon. She is advised bv counsel and therefore upon in¬ 
formation and belief, states that the action of the judge of the 
Municipal Court in rendering a judgment of condemnation against 
her. as shown by the transcript of record filed in this cause, was 
null and void and contrary to the Statutes made and provided; also 
that said judgment is null and void in that it seeks to hold and will 
in fact hold her separate estate for a debt which is primarily and 
in reality a debt of her husband. 

ALICE M. HOPPER. 

Subscril)ed and sworn to before me this 20th dav of March, 1912. 
[seal.] GRACE M. GODDARD, 

Notary Public , D. C. 

6 Supreme Court of the District of Columbia. 

Friday, April 12, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

Upon consideration of the motion of defendant Alice M. Hopper 
filed herein to recall the fi. fa. issued in this cause on the 21st day of 
February, 1912, and to vacate the judgment entered against her 
by the Municipal Court, on the 1st day of February, 1912, it is 
ordered that said motion be, and it is hereby overruled. 
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The said defendant Alice M. Hopper by her Attorneys in open 
Court notes an appeal to the Court of Appeals of the District of 
Columbia, and the penalty of the bond for costs on said appeal is 
hereby fixed in the sum of one hundred dollars ($100). 

Supreme Court of the District of Columbia. 

Friday, April 26, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford, 
presiding. 

******* 

Upon motion of Messrs. Gittings and Chamberlin in open Court, 
it is ordered that the penalty of the bond on the appeal to the Court 
of Appeals of the District of Columbia heretofore noted in 

7 this cause, to act as a Supersedeas be, and it is hereby fixed 
in the sum of Seven hundred dollars ($700). 

Memoran dim. 

April 30, 1912.—Appeal bond filed. 

Directions to Clerk for Preparation of Transcript of Record. 

Filed May 6, 1912. 

******* 

The Clerk of the court will please include in the transcript of 
the record on appeal in the above entitled cause the following: 

1. Certificate of the Municipal Court docketed. 

2. Execution issued. 

3. Motion to vacate judgment. 

4. Order overruling motion to recall fi. fa. and vacate judgment. 

5. Memorandum on bond on appeal. 

6. Assignment of error. 

7. This designation. 

GITTINGS & CHAMBERLIN, 

ALEX. MUNCASTER, 

Attorneys for Defendant Alice M. Hopper ( Appellant ). 

8 Mr. H. Winship Wheatley, Attorney for Plaintiff (Ap¬ 

pellee) : 

Take notice that we have this 6th day of May, 1912, filed the 
designation of which the foregoing is a copy, with the clerk of 
the court. 

GITTINGS & CHAMBERLIN, 

ALEX. MUNCASTER, 

Attorneys for Defendant Alice M. Hopper ( Appellant ). 

Service acknowledged this 6 day of May, 1912. 

H. WINSHIP WHEATLEY, 

Attorney for Plaintiff. 
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ALICE M. HOPPER VS. SUPPLEE HARDWARE CO., ETC. 




Assignment of Error. 

Filed May 10, 1912. 

******* 

The court erred in overruling the motion of Alice M. Hopper, 
garnishee, to recall the fi. fa. and to vacate the judgment. 

GITTINGS & CHAMBERLIN, 
ALEX. MUNCASTER, 

Attorneys for Alice M. Hopper, Defendant. 


9 Supreme Court of the District of Columbia. 

United States of America, 

District of Colwn\ bia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
8, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 54403 at Law, wherein 
Supplee Hardware Company, a corporation, is Plaintiff, and M. 
Barry Hopper, <fcc., et al., are Defendants, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 27th day of May, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2431. Alice M. Hopper, appellant, vs. Supplee Hardware Co., &c. 
Court of Appeals, District of Columbia. Filed May 31, 1912. 
Henry W. Hodges, clerk. 
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Court of Hppeals 

DISTRICT OF COLUMBIA 

October Term, 1912. 

No. 2431. 

ALICE M. HOPPER, Appellant, 

vs. 

SUPPLEE HARDWARE COMPANY. 

BRIEF ON BEHALF OF APPELLANT. , 

This, is an appeal from an order overruling a motion 
In vacate a judgment entered against Alice M. Hopper, 
appellant, by the Municipal Court and docketed in the 
Supreme Court of the District of Columbia, and to re¬ 
call a fi. fa. issued thereon. 

STATEMENT OF FACTS. 

t 

On the 14th day of December, 1911, appellee, the Sup* 
plee Hardware Company, brought suit in the Municipal 
Court on a promissory note made by M. Barry Hopper, 
trading as Hopper Hardware Company, and endorsed 
by William J. Hall. Process was not served upon the 
maker of the note, but on the 20th day of December, 
1911, after trial ex parte , judgment was rendered for 
plaintiff, on the affidavit of merit, for $340.18, with 
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interest on $338.01 from November 27, 1911, and costs, 
against the endorser only. 

On January 18, 1912, attachment on this judgment 
was issued on any credits of said Hall in the hands of 
Mrs. Hopper, and on the 1st day of February a judg¬ 
ment against said garnishee of condemnation of $340.18 
with interest on $338.01 from November 27, 1911, and 
costs to use of this judgment was entered against her 
for failure to answer. On February 20, execution was 
issued against her, which was, on the next day, returned 
nulla bona. A certified copy of said judgment of con¬ 
demnation was filed in the Supreme Court of the Dis¬ 
trict of Columbia on the 21st day of February, 1912, and 
on the same day a fi. fa. was issued from that court 
directed to the marshal, commanding him— 

“That out of the goods, chattels, lands and 
tenements of the garnishee he cause to be made 
the said sum of $340.18 with interest on $338.01 
from November 27, 1911, which the plaintiff on 
the 1st day of February, 1912, by the judgment 
in the above entitled cause, recovered against said 
garnishee before the Municipal Court of the Dis¬ 
trict of Columbia, for money found payable to 
said plaintiff.” (Rec. pp. 1, 2.) 

On the 20th day of March, 1912, Mrs. Hopper moved 
the court to recall said fi. fa. and to vacate the judgment 
on the following grounds: 

1. The judgment is interlocutory and not final and 
could not, therefore, be docketed under Sec. 29 of the 
Code. 

2. The judgment is void in that it is a judgment in 
rem and not in personam, and the Municipal Court was 
without jurisdiction to render a judgment of condemna- 
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tion on the default of a garnishee to answer, but could 
only render a personal judgment. 

3. That a writ of fi. fa. can not issue upon a judg¬ 
ment of condemnation; that if a writ could legally issue 
it was that of a special fi. fa. 

4. The judgment is void in that it is against a mar¬ 
ried woman whose separate estate would become liable 
thereunder for the primary debt of her husband, con¬ 
trary to Section 1155 of the Code. (Rec. p. 3.) 

This motion was supported by an affidavit of Mrs. 
Hopper (Rec. p. 4) in which she recited that while said 
cause was pending in said Municipal Court she was 
served with interrogatories in attachment requesting her 
to answer if she had securities in her hands belonging to 
said Hall, the endorser on the note; she answered said 
interrogatories to the effect that she had no such securi¬ 
ties and delivered said answer to her husband, M. Barry 
Hopper, the maker o£ the note, with the request that he 
tile the same; that through his mistake or accident, her 
answer was not tiled and thereupon a judgment of con¬ 
demnation was entered against her, of which she had 
no knowledge until issuance of the writ of fi. fa. in the 
Supreme Court of the District of Columbia. 

This motion came on for hearing on the 12th day of 
February, 1912, and this appeal is taken from the order 
overruling the same. 

ASSIGNMENT OF ERROR. 

THE COURT ERREI) IN OVERRULING THE 
MOTION OF ALICE M. HOPPER, GARNISHEE, TO 
RECALL THE FI. FA. AND TO VACATE THE 
JUDGMENT. 








ARGUMENT. 

Our theory of the case is the Municipal Court entered 
an unauthorized judgment and one which could not un¬ 
der our Statutes he docketed in the Supreme Court of 
the District of Columbia. 

As the assignment of error embraces the four grounds 
stated in the motion, for convenience we will segregate 
the argument under those grounds: 

1. THE JUDGMENT IS INTERLOCUTORY AND 
NOT FINAL AND COULD NOT, THEREFORE, RE 
DOCKETED IN THIS COURT UNDER SECTION 29 
OF THE CODE. 

The Statute authorizing the docketing of the judg¬ 
ment of the Municipal Court is designated as Section 29 
of the Code, as follows: 

“After recovering a judgment for twenty 
dollars or more, exclusive of costs, before a jus¬ 
tice of the peace, the judgment creditor may, 
when execution is returned ‘No personal prop- 
ertv found whereon to lew,' tile in the clerk’s 
office of the Supreme Court of the District a certi¬ 
fied copy of said judgmnet, which shall he dock¬ 
eted in the docket of law causes in said office in 
the same manner as appeals from justices are 
there docketed; and when it is docketed the force 
and effect of the judgment for all purposes shall 
he the same as if it had been a judgment of the 
said Supreme Court.” 

In the face of the plain language of that Section it 
seems that there could he no well founded contention 
that a judgment of condemnation rendered by the 
Municipal Court is such a kind of judgment as is per¬ 
mitted bv that section to he filed in the Supreme Court 
of the District of Columbia. 

Section 29 of the (’ode savs that “After recovering a 

V “ 

# 

judgment for twentg dollars or more, * * * before 
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a justice of the peace, the judgment creditor * * * 

may file in the clerk's office of the Supreme Court of 
the District a certified copy of said judgment * * *” 

If the law had said the only kind of judgment ren¬ 
dered by the Municipal Court which may be filed in the 
clerk's office of the Supreme Court is wliftt is ordinarily 
termed a final money judgment, the language could not 
have been plainer. 

Section 12 of the Code states that “It shall be lawful 
for any justice of the peace, in cases within his juris¬ 
diction, to try, hear and determine the matter in con¬ 
troversy between the parties * * * an y to give 

judgment according to law." And in the same section 
it is stated that, “Justices of the peace are authorized to 
issue w rits of execution in all cases in which they are 
authorized to render judgment.” 

Section 1081 of the Code states that, “It (referring 
to an execution on a judgment of a justice of the peace) 
shall not be levied on real estate.” 

It is respectfully submitted that the Municipal Court 
being expressly equipped with the necessary legal ma¬ 
chinery for carrying into effect its auxiliary or inter¬ 
locutory judgments, such as those of condemnation, 
Congress never intended to make the Supreme Court of 
the District an instrument for carrying into effect the 
processes of the Municipal Court; the principal purpose 
of Section 29 of the Code being to make a final money 
judgment of the Municipal Court a lien upon real estate, 
the writs of execution of the Municipal Court being ex¬ 
pressly forbidden by Section 1081 of the Code from be¬ 
ing levied upon real estate. 

We take it that a judgment of condemnation can only 
be properly entered when some specific property has 
been attached. Execution w ould then issue thereon and 
the proceeds of the sale would be applied in satisfaction 
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of the judgment. If they proved insufficient the entry 
on the docket of the Municipal Court would disclose 
the balance remaining due, which balance would con¬ 
stitute the final judgment which could then he docketed 
in the Supreme Court under the aforegoing section. 

If such proceeds proved sufficient to satisfy the judg¬ 
ment nothing could remain to be docketed. 

It will he observed that this section makes absolutelv 

%/ 

no provision for docketing any form of judgments other 
than a final judgment, and if it could have been intended 
to embrace judgments of condemnation, it would have 
so provided. 

“The statute requiring docketing and indexing 
must be substantiallv followed.” 

In re Boyd, 4 Sawy. (IT. S.), 262. 

The process of attachment being generally merely 

auxiliary to the main action there is vet to be rendered 
%/ %/ 

the final personal judgment. 

13 Am. & Eng. Ene., 41. 

20 Cyc., 1001, 1092. 

9 Enc. PI. & Prac., 849. 

2. THE JUDGMENT IS VOID IN THAT IT IS A 
JUDGMENT IN REM AND NOT IN PERSONAM, 
AND THE COURT WAS WITHOUT JURISDICTION 
TO RENDER A JUDGMENT OF CONDEMNATION 
ON THE FAILURE OF A GARNISHEE TO AN¬ 
SWER. 

The form of judgment to have been properly rendered 
in this case is provided for by Rule 19 of the Rules of 
Practice before the Justices of the Peace, promulgated 
June 23, 1903, in attachment on judgment as follows: 

“Section 1. Plaintiff upon issuing a writ of 
attachment on a judgment may exhibit interroga- 
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tories to be answered by the garnishee within ten 
days after the service of the same upon him; and 
upon his failure to answer JUDGMENT may he 
entered against him any time after the tenth day, 
exclusive of Sundays and legal holidays, occur¬ 
ring after the service of said attachment upon 
him, for the full amount of the judgment and 
costs, without further proof.” 

“Section 2. If, by the answer of the garnishee, 
it shall appear that he has property or credits of 
the defendant, judgment of condemnation of said 
property or credits shall be entered, but for an 
amount not in excess of the original judgment 
and costs and execution shall issue thereon.” 


This rule is the same as Rule 86 of the old rules of the 
Supreme Court of the District of Columbia, adopted at 
the April term, 1898. 

It was contended in the argument upon the motion 
below, and probably will be contended here, that the 
form of judgment entered in this case, that is, judgment 
of condemnation , was entered in the Municipal Court 
in accordance with Section 1098 of the Code, which pro¬ 
vides as follows: 


“JUDGMENT AGAINST GARNISHEE.—If 
a garnishee shall have admitted credits in his 
hands, in answer to interrogatories served upon 
him, or the same shall have been found upon an 
issue made as aforesaid, judgment shall be en¬ 
tered against him for the amount of credits ad¬ 
mitted or found as aforesaid, not exceeding the 
amount of the plaintiff’s judgment, and costs, and 
execution shall be had thereon not to exceed the 
credits in his hands; but if said credits shall not 
be immediately due and payable, execution shall 
be stayed until the same shall become due; and if 
the garnishee shall have failed to answer the 
interrogatories served on him, or to appear and 
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show cause why a judgment of condemnation 
should not be entered, such judgment shall he 
entered against him for the whole amount of the 
plaintiff's judgment and costs and execution shall 
he had thereon." 

Answering that contention, we believe that section 
has no application to the entry of judgments in the 
Municipal Court. It is placed in the Code under the 
subdivision entitled “Execution," and it will be observed 
that all of the provisions of that subdivision refer speci¬ 
fically to the Supreme Court of the District of Colum¬ 
bia. For instance, it is provided by Section 1094 that 
a garnishee, or stranger to a suit, may make claim to 
the property attached and such plea may be considered 
as raising an issue, and any issue of fact thereby made 
may he tried hv the court or a jury, impaneled for the 
purpose, if either party desire it. 

Trials of the right of property are frequent in the 
Municipal Court, but it could not be seriously contended 
that such a claimant would have a right of trial by 
jury. It will be observed also that Section 1081 of this 
same sub-chapter on “Execution” makes a provision as 
to the priority of judgments issued by a justice of the 
peace and that they shall not he levied on real estate. 
It is our conclusion that said Section 1081 is the only 
one of this subdivision which affects the practice before 
the Municipal Court. 

Conceding for the sake of argument that Section 1098 
is applicable to practice in the Municipal Court, as 
appellee contends, we even then fail to see why a judg¬ 
ment of condemnation should have been entered instead 
of a personal judgment. That section provides, first, 
where securities are admitted by garnishee, and second, 
for his failure to answer. Taking the first part of the 
section, it means: If a garnishee admits securities in 
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his hands in answer to interrogatories, or the same shall 
have been found upon an issue (by a court or jury), 
judgment for the amount of the securities admitted or 
found, not exceeding the amount of plaintiff’s admis¬ 
sion, shall be entered to the amount of the securities; 
and latterly: 

%j 

If a garnishee shall have failed to answer the interro¬ 
gatories or to appear and show cause why a judgment 
of condemnation should not be entered, judgment shall 
be entered for the whole amount. 

It is apparent that .section treats of the amount of the 
judgment that can be taken against a garnishee rather 
than its form. 

The form of the judgment makes it a judgment against 
Mrs. Hopper’s estate and not against her personally. 

* 

Chapman vs. Lemon, 11 How. Prac., 239, 20 

Cvc., 1091. 

♦ 

A judgment in rem has no force or effect except upon ' 
the property seized and execution can issue on no other 
property. 


Herman on Execution, 3d Ed., para. 91. 

The judgment of condemnation in this case, certainly 
when issued prior to a money judgment against the gar¬ 
nishee, could only affect specific property or securities 
in the hands of the garnishee and render them liable to 
execution to the amount of the judgment. Could it be 
for one moment seriously argued that this form of judg¬ 
ment could be enrolled in a sister State and execution 

t 

issue thereon against other personal property of the 
garnishee found therein? It appears plain that the 
purpose and effect of the fi. fa. issued upon the dock- 
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eted judgment is to reac h any property of the garnishee 
in this jurisdiction. 

3. THAT A WRIT OF FI. FA. CAN NOT ISSUE 
UPON AN INTERLOCUTORY JUDGMENT AND 
IF ANY WRIT COULD LEGALLY ISSUE IT WAS 
THAT OF A SPECIAL FI. FA. 

Rule 66 of the rules of the Supreme Court of the Dis¬ 
trict of Columbia, adopted at the April term, 1909, pre¬ 
scribes the form of writs that are to be used for purposes 
of execution. It will be seen that the writ which issued 
out of the Supreme Court of the District of Columbia 
in aid of this judgment (Rec. p. 2) is the ordinary writ 
of fieri facias, as provided for in Section 1 of said 
rule, and is the only one which could rightfully issue 
upon a proper judgment of the Municipal Court when 
„ properly docketed. If the judgment had been one of 
condemnation, rendered in the Supreme Court, the form 
should have been that of a special fi. fa., as provided for 
in Section 2 of said rule, which recites: “That whereas 

judgment of condemnation has been obtained against 
tlte defendant and certain lands, tenements, goods and 
chattels have been attached by the marshal toward 
satisfying the same, and the marshal is commanded out 
of such lands and tenements, goods and chattels, so at¬ 
tached, he cause the judgment to be made.” 

“An execution should conform to the judgment 
on which it is issued.”—17 Cvc., 1010. 

“The writ must conform to the judgment on 
which it is issued in every essential particular 
and must be warranted by such judgment.”—8 
Enc. PL & Pr., 408. 

In Gilcrist vs. Savage, 44 Ill., 56, it was held that such 
a judgment was in rem and not in personam and no 
general fi. fa. could issue. 
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In Deakins vs. Ilex, 60 Md., 593, 598, 599, this precise 
question was passed upon. There the only judgment 
rendered in favor of Rex was one of condemnation and 
there was never any personal judgment given. The exe¬ 
cution, which was issued, and was no doubt intended 
to he an execution upon the judgment of condemnation, 
instead of reciting the judgment of condemnation, re¬ 
cited a judgment in personam. It was held that the 
form of the writ was essentially different and as the 
clerk had no authority to issue it, it was void and not 
voidable. 

4. THE JUDGMENT IS VOID IN THAT IT IS 
AGAINST A MARRIED WOMAN WHOSE SEPA¬ 
RATE ESTATE WILL BECOME LIABLE THERE¬ 
UNDER FOR THE PRIMARY DEBT OF HER HUS¬ 
BAND, CONTRARY TO SECTION 1155 OF THE 
CODE. 

Section 1151 of the Code provides that all the prop¬ 
erty of a married woman shall be protected from the 
debts of her husband and shall not in any way be liable 
for the payment thereof. 

Section 1068 provides she may be competent, but not 
compellable to testify for or against him. That she 
being summoned as a garnishee in a suit against her 
husband, compels her to give testimony against him has 
been decided in the case of Berls vs. Adsit, 102 Mich., 
495. 

Section 1155 of the Code provides that no married 
woman shall have power to make any contract as -surety 
or guarantor, or as accommodation drawer, acceptor, 
maker or endorser. 

The note sued upon in this case was made by appel¬ 
lant’s husband and is primarily his debt, Hall being a 
mere endorser. The effect of this judgment, to our 
minds, is to render her liable for her husband’s debt, or 


i 



V 


12 

to make her a surety or guarantor for the (leht of a third 
person. 

Brandt on Suretyship, para. 1, defines surety or guar¬ 
antor as one who becomes responsible for the debt, 
default, or miscarriage of a third person; and at para. 9 
states: “A married woman can not, unless enabled by 
statute, become surety for her husband or for a stranger. 
She can not bind herself, or her separate property, either 
in law or equity by such contract. Her contract of sure¬ 
tyship is absolutely void at law and in equity and must 
discharge her separate estate where she has received no 
benefit.” 

While our statutes give her the right to contract as 
freely as if she were unmarried the aforesaid proviso is 
merely declaratory of the common law as laid down by 
Brandt, and specifically disqualifies her from making a 
special contract that would bind her as the implied con¬ 
tract here seeks to do. There seems to be no doubt that 
she could not he cited as a garnishee for her husband. 

Forbes vs. Thompson (1900), 2 Penn. (Del.), 
530. 

Delacroix vs. Hart, 23 La. Ann., 192. 

Let it be assumed that she may be summoned as gar¬ 
nishee and forced to disclose any credit of a third person 
held bv her and that any such credits revealed may be 
subject to attachment or execution. In the event, how¬ 
ever, that she holds no credits, if judgment be entered 
against her, the result is that she becomes a guarantor 
of the debt of a third person, which is especially pro¬ 
hibited bv the Statute. 

We take it that there can be no question that the 
Municipal Court has been divested of all jurisdiction 
over the judgment, as Section 29 of the Code provides 
especially that when a judgment is docketed, the force 
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*1! k 1 effect of the judgment for all purposes shall be the 
ame as if it had been a judgment of the Supreme Court, 
/n fact this court in Green vs. Mann., 19 App. D. C., 243, 
determined that question. There a judgment of a justice 
of the peace was docketed at a time when the statute 
provided it should have “force and effect as to lien and 
execution.” A writ of fi. fa. was applied for and a 
demurrer interposed thereto on the ground that the 
justice of the peace retained jurisdiction over the judg¬ 
ment and that the application should be made there. 
Mr. Chief Justice Alvev delivered the opinion and it was 
decided that the judgment of the justice of the peace 
was made and placed upon the footing of a judgment of 
the Supreme Court upon the tiling and docketing and 
was then treated and proceeded on as were other judg¬ 
ments of record in that court. 

It will he noted that Section 29 of the Code provided 

f 

the force and effect to apply to “lien and execution," hut 
, the amended section, as enacted, strikes out “lien and 
execution.” 

The effect of transferring a judgment by transcript 
from an inferior court to a superior court, is to divest 
the former of all jurisdiction over the case and the judg¬ 
ment. 


Hitchcock vs. Hosmer, 96 Mich., 297. 

McLaughlin vs. Cross, (58 N. J., L. 599. 

23 Cyc., 859. 

Noerdling vs. Huff, 31 Wash., 360, is to the effect that 
the judgment is subject to direct attack in the higher 
court, where it has been docketed, and that a bill to 
enjoin would be a collateral attack and improper. 

Also, Townsend vs. Seelig, 113 Wis., 31. 
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The record clearly shows that the judgment entered 
by the Municipal Court was without legal authority and 
wholly insufficient to sustain the transcript attacked. 

We respectfully submit that the writ of fi. fa. should 
he recalled and the transcript of record of the Municipal 
Court should be stricken from the docket of the Supreme 
Court. 

Alexander Muxcaster, 

John C. Gittings, 

J. Morrill Chamberlin, 
Attorneys for Appellant. 
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It will be seen from the record in this case that a judg¬ 
ment was entered against Hall on a promissory note in the 
municipal court on December 26, 1911. There is nothing 
in the record to show whether Hall was a party primarily 
liable or whether Hopper was. A writ of garnishment in 
accordance with the Code was issued and served on Alice M. 
Hopper on January 18, 1912, and a judgment of condem¬ 
nation was granted against Alice M. Hopper on February 1, 
1912. It must be remembered that in the municipal court 
there is only a memorandum made by the judge of the 
ruling, differing from a court of record, in which extended 
minutes are kept. Under the law relating to executions, 
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chapter 26 of the Code, it will be seen that a garnishee is 
required to answer certain interrogatories under oath. It 
will be seen under section 1098 of the Code that a garnishee 
is required to answer under oath, and in default of an 
answer a judgment of condemnation should be entered, 
while under section 467, on attachment before judgment, a 
judgment (although by implication a judgment of condem¬ 
nation) should be entered. A brief analysis, we believe, of 
the method proposed by the Code will show that these two 
judgments, the former in a case of garnishment on a judg¬ 
ment, and the latter in the case of attachment issued be¬ 
fore judgment, are in reality identical, and while there may 
have been some confusion in framing the municipal court 
rules by reversing the order, we submit that the two judg¬ 
ments therein mentioned are in substance identical. A 
brief review of section 26 of the Code will show that not 
only does the chapter relating to executions apply to the 
Supreme Court, but applies to executions of all courts. The 
chapter is headed “Execution.” In section 1079 it follows 
a “writ of fieri facias upon a judgment of the Supreme 
Court,” showing that executions generally apply to all courts. 
Section 1081 applies to execution upon judgments of the 
justice of the peace, again showing that the chapter gen¬ 
erally applies to all judgments. Then section 1082 upon 
what fieri facias may be levied. There is no other chapter 
of the Code indicating upon what a fieri facias of a justice 
of the peace or municipal court may be levied. The only 
other provision in regard to execution in the Code or mu¬ 
nicipal court rules is the amendment to section 12 of the 
Code, giving to the justice the right to issue execution, but 
there is nothing else specifying the method and procedure 
of executions or upon what property it may be levied; so 
that this chapter of the Code, we submit, means executions 
in general. Following down section 1088 to 1098, the 
methods by which a garnishee shall be brought into court 
are determined. A writ of execution is issued containing 
certain interrogatories to be answered by the garnishee. The 







two interrogatories that are propounded to the garnishee are 
shown by the rules of court (rule 9, Supreme Court rules, 
page 14 of the rule book, and pages 18 and 19 of the mu¬ 
nicipal court rules), the substance of which are as follows: 

1. “Were you at the time of the service of the an¬ 
nexed writ of attachment, or have you been between 
the time of such service and the filing of your answer 
to this interrogatory, indebted to the defendant? If 
so how and in what amount? 

“Ans.” —. 

2. “Had you at the time of the sendee of the an¬ 
nexed writ of attachment or have you had between 
the time of such service and filing of your answer to 
this interrogatory any goods, chattels or credits of 
the defendant in your possession or charge? If so 
what? 

“Ans.” —. 

Now the Code, in section 1098, says that if the garnishee 
shall ( fail to make an answer and “to appear and show cause 
why a judgment of condemnation should not be entered, 
such judgment (namely, a judgment of condemnation) 
shall be entered against him for the whole amount of the 
plaintiff’s judgment and costs, and execution shall be had 
thereon.” What other judgment could be entered and how 
could any other judgment than a personal judgment to 
condemn a debt be effective? The first interrogatory the 
garnishee is compelled to answer is “was he or she indebted.” 
The debt being intangible property could not be condemned 
to sale as a specified chattel; yet the law, speaking generally, 
calls it a judgment of condemnation. This is made clear 
when it follows down that a judgment of condemnation 
shall be entered for failure to answer, and execution shall 
be had. We submit this is an endeavor on the part of the 
law to allow the judgment creditor to sue the debtor of the 
• judgment debtor and there recover a judgment against him. 
The debt being an intangible object cannot be impounded 
by the marshal under a seizure by fi. fa. and thereupon 



brought into court and sold; so that the law, in its wisdom, 
has seen fit to decree that a garnishee who does not answer 
whether he owes the judgment debtor or not shall suffer 
a judgment of condemnation; namely, a personal judgment 
shall be entered against him and execution shall be had 
thereon. In calling it a judgment of condemnation, it is 
none other, we submit, than a personal judgment condemn¬ 
ing to the satisfaction of the original judgment the debt due 
the judgment debtor, and such personal judgment shall 
have execution issued thereon, not to condemn the debt, be¬ 
cause that cannot be sold, but to direct the garnishee to 
pay to the judgment creditor the debt theretofore due the 
judgment debtor and to enforce that direction by execution 
against the garnishee, identical with the execution- against 
an original debtor. Section 29 of the Code provides that 
where a writ of execution is returned as designated, the case 
may be docketed in the clerk’s office. The use of the word 
•‘execution” in this section as distinguished from “fi. fa” 
may or may not be material. We respectfully submit that 
this case was docketed strictly in accordance with the rule. 

Refore closing we desire to submit just one or two words 
on the other reasons assigned in the motion to vacate the 
judgment, as shown on page three of the record. We sub¬ 
mit that the judgment of February 1 in the municipal 
court is a final judgment ; that there is certainly nothing 
interlocutory about it. Whether that judgment was the cor¬ 
rect judgment was a matter that might have been reviewed 
had the appellant here seen fit to appeal to the Supreme 
Court. The fact that she allowed her time for appeal to 
expire, we submit, is not good ground for reviewing the mat¬ 
ter. because it is such a judgment, whether erroneous or 
not. as could have been appealed from, the municipal court 
having had jurisdiction of both person and subject-matter. 

The second reason assigned, we submit, is erroneous like¬ 
wise. The judgment is not in rem; it is in personam, and the 
court had jurisdiction to pass it. On January 18 the United 
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States marshal attached the credits in the hands of Alice M. 
Hopper (page two of the record), and judgment of condem¬ 
nation was entered, which was not only a judgment in rem 
but a judgment in personam, but whether it was a judg¬ 
ment in rem or personam it wa£ a valid judgment, which the 
court had jurisdiction to render under the law, upon which, 
according to the Code, execution might issue, and which we 
submit the appellant here could have had reviewed by ap¬ 
peal. If execution could issue upon the judgment under 
section 1098 of the rules, it could surely be returned by 
the marshal under section 29, and if so returned be docketed 
in the Supreme Court. 

The third assignment would seem to be likewise erroneous 
for this reason. 

We submit there is nothing in the record to show that it 
is a married woman whose separate estate would become 
liable for the primary debt of her husband. Surely the 
matter could not be tried out upon her affidavit. The orig¬ 
inal judgment is not against her husband; the judgment is 
against Hall, and she is called upon to produce debt# and 
credits in her hands against Hall. Not a question is asked 
her as to debts or dealings with her husband, and she is only 
called upon to pay the debt which she owes Hall under the 
judgment. 

We therefore respectfully submit that if the appeal is not 
dismissed, the judgment should be affirmed. 

Respectfully submitted, 

H. WINSHIP WHEATLEY, 

Attorney for Appellee . 
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Now comes the appellee by H. Winship Wheatley, its at- 
torney, and moves the court to dismiss the appeal herein 
taken, for the reason that the order appealed from is not 
a final order or judgment within the meaning of section 226 
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jurisdiction of the Court of Appeals to hear an appeal from 
any final judgment or decree of the Supreme Court of the 
District of Columbia. 
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the necessary appeal time to expire, and no appeal entered 
from that judgment, it is not possible under the statute to 

appeal from an order overruling the motion to vacate the 
judgment. We submit that the same proposition was ruled 
on bv this court in the case of Tubman vs. Baltimore & Ohio 
Railroad. *20 Appeals I). C., 541. from which we take the 
following excerpt: 

“In this case there has been a motion by the ap¬ 
pellant to dismiss the appeal upon the ground that 
no appeal lies in such a case as that shown by the 
record and we are clearly of the opinion that such 
motion must prevail. The appeal is taken not from 
the judgment dismissing the case in the court below, 
but from an order of the court overruling a motion 
to strike out or vacate the judgment dismissing the 
case. 

******* 

“The refusal bv the court to strike out and vacate 

*/ 

the order of dismissal is not the subject of an appeal 
any more than the refusal to grant a new trial is the 
subject of an appeal. If an appeal could he taken 
and maintained upon the mere refusal to strike out 
a judgment nine months after its entry, there could 
l>e no reason why an appeal could not he maintained 
upon the refusal of a motion to strike out a judgment 
made live years after the judgment was entered and 
thus there would l>e no finality in judgments and no 
limit to the right of appeal.” 

This court likewise passed on the same question in the 
case of Babbington vs. Brewery Company, 13 Appeals, 527, 
from which we quote the following from page 532: 

“But, all other considerations aside, the appeal has 
not been properly brought into court. The appeal, 
as we have seen, was specifically taken from the order 
of the court on the 18th of March, 1898, overruling 
the motion to rescind or vacate the final order of 
distribution of the 15th of March, 1898. This order 
of the 15th of March was the effective and final 
decree, and the order overruling the motion to re- 
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scind it is strictly analogous to the refusal to grant 
a new trial in an action at law, or to the refusal to 
grant a rehearing in a case in equity; in neither of 
which cases will an appeal lie. It was certainly com¬ 
petent to the court to rescind the order at any time 
during the term in which it was made, but it does 
not appear that there was anything before the court 
to call into exercise its discretionary power to revoke 
or to rescind the order. The appeal could have been 
taken, and should have been taken, if desired, from 
the order of the loth of March. The cases referred 
to by the counsel for the appellants show that the 
appeal must be taken from the filial order or decree, 
and not from an order overruling a motion to vacate 
the decree.” 

A careful inspection of the motion made by the appel¬ 
lant, as shown by page 3 of the record, recognized that there 
had been a prior final judgment. The motion, it will be 
noticed, is to vacate the judgment entered, thereby recogniz¬ 
ing the finality of the judgment itself, recognizing it as a 
judgment of the Supreme Court of the District of Columbia, 
and likewise recognizing the judgment as such a one as 
should have been appealed from if erroneous. The law has 
given six days to appeal from a judgment of the municipal 
court. If a judgment entered by the municipal court, 
whether it be for failure to answer or upon a confession of 
credits, is erroneous, the law gives the remedy to the de¬ 
feated party by appeal. One surely would not be permit¬ 
ted in a higher court to stand by and allow the time allowed 
for his appeal to expire and then by some subsequent mo¬ 
tion revive the right to appeal. He must be diligent in the 
pursuit of his appeal. He cannot ignore it until the time 
for the appeal has expired and then try to give it new life 
by a motion to vacate the judgment. We submit there is 
no more reason for such a proceeding in a lower court than 
in a higher one. The law gave to the garnishee the right 
to come in and answer within ten days, exclusive of Sun¬ 
days and legal holidays, after service. The fact that she 
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Mr. Justice Morrill Chamberlin, Mr. John C. Gittings, 
Mr. Alexander Muncaster, Attorneys for Appellant, 

Gentlemen : Please take notice that I shall call the above 
motion to the attention of the court on Tuesday, October 
1912, at 10.00 a. m., or as soon thereafter as counsel can 
be heard. 

H. WINSHIP WHEATLEY, 

Attorney for Appellee . 
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IN THE COURT OF APPEALS OF THE DISTRICT OF 

. COLUMBIA. 

October Term. 1912. 

-r - 

No. 3421. 

Alice M. Hopper, Appellant, 

V8. 

Supplee Hardware Company, Appellee. 


BRIEF IN SUPPORT OF MOTION TO DISMISS. 

It will be seen from an examination of the record in this 
case that the order appealed from was an order overruling 
a motion by the appellant here to vacate a judgment previ¬ 
ously entered and to recall the fieri fa-ci/is. The judgment 
against the garnishee was entered February 1, 1912, in the 
municipal court, as shown by the record on page two. 
Under section 30 of the Code the parties in interest had six 
days from that date in which to appeal from that judgment 
to the Supreme Court of the District of Columbia and to 
furnish bond on appeal. No such action was taken. On 
February 20. in compliance with the statute, execution was 
issued, and that judgment was ultimately docketed in the 
Supreme Court of the District of Columbia, in accordance 
with section 29 of the Code, whence it acquired the f >rce 
and effect of a judgment of the Supreme Court of the dis¬ 
trict of Columbia. 

It is respectfully submitted that a motion to vacate that 
judgment is not such a final order as could be appealed from. 
The judgment itself is the only final order in the case from 
which an appeal would lie, and the appellant having allowed * 
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the necessary appeal time to expire, and no appeal entered 
from that judgment, it is not possible under the statute to 

appeal from an order overruling the motion to vacate the 
judgment. We submit that the same proposition was ruled 
on bv this court in the case of Tubman vs. Baltimore & Ohio 
Railroad. *20 Appeals I). C., 541, from which we take the 
following excerpt: 

‘Tn this case there has been a motion by the ap- 
. pellant to dismiss the appeal upon the ground that 
no api>eal lies in such a case as that shown by the 
record and we are clearly of the opinion that such 
motion must prevail. The appeal is taken not from 
the judgment dismissing the case in the court below, 
but from an order of the court overruling a motion 
to strike out or vacate the judgment dismissing the 
case. 

******* 

“The refusal bv the court to strike out and vacate 

4 / 

the order of dismissal is not the subject of an appeal 
any more than the refusal to grant a new trial is the 
subject of an appeal. If an appeal could be taken 
and maintained upon the mere refusal to strike out 
a judgment nine months after its entry, there could 
be no reason why an appeal could not t>e maintained 
upon the refusal of a motion to strike out a judgment 
made five years after the judgment was entered and 
thus there would be no finality in judgments and no 
limit to the right of appeal.” 

This court likewise passed on the same question in the 
case of Babbington vs. Brewery Company, 13 Appeals, 527, 
from which we quote the following from page 532: 

“But, all other considerations aside, the appeal has 
not been properly brought into court. The appeal, 
as we have seen, was specifically taken from the order 
of the court on the 18th of March, 1898, overruling 
the motion to rescind or vacate the final order of 
distribution of the 15th of March, 1898. This order 
of the 15th of March was the effective and final 
decree, and the order overruling the motion to re- 
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scind it is strictly analogous to the refusal to grant 
a new trial in an action at law', or to the refusal to 
grant a rehearing in a case in equity; in neither of 
which cases will an appeal lie. It was certainly com¬ 
petent to the court to rescind the order at any time 
during the term in which it was made, but it does 
not appear that there was anything before the court 
to call into exercise its discretionary power to revoke 
or to rescind the order. The appeal could have been 
taken, and should have been taken, if desired, from 
the order of the loth of March. The cases ref jrred 
to by the counsel for the appellants show thai. the 
appeal must be taken from the final order or dtcree, 
and not from an order overruling a motion to vacate 
the decree.’‘ 

A careful inspection of the motion made by the appel¬ 
lant, as shown by page 3 of the record, recognized that there 
had been a prior final judgment. The motion, it will be 
noticed, is to vacate the judgment entered, thereby recogniz¬ 
ing the finality of the judgment itself, recognizing it as a 
judgment of the Supreme Court of the District of Columbia, 
and likewise recognizing the judgment as such a one as 
should have been appealed from if erroneous. The law’ has 
given six days to appeal from a judgment of the municipal 
court. If a judgment entered by the municipal court, 
whether it be for failure to answer or upon a confession of 
credits, is erroneous, the law' gives the remedy to the de¬ 
feated party by appeal. One surely would not be permit¬ 
ted in a higher court to stand by and allow the time allowed 
for his appeal to expire and then by some subsequent mo¬ 
tion revive the right to appeal. He must be diligent in the 
pursuit of his appeal. He cannot ignore it until the time 
for the appeal has expired and then try to give it new' life 
by a motion to vacate the judgment. We submit there is 
no more reason for such a proceeding in a low T er court than 
in a higher one. The law gave to the garnishee the right 
to come in and answer within ten days, exclusive of Sun¬ 
days and legal holidays, after service. The fact that she 
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was negligent in not answering in that time, and in the six 
days after the entry of the judgment in which to perfect 
the appeal, if judgment was entered erroneously, cannot, we 
submit, be argued to revive the judgment by making a sub¬ 
sequent motion to vacate it. Would not the situation have 
been analogous if the appellant had, after the expiration of 
the six days allowed for her appeal from the municipal 
court and after the expiration of the four days allowed for 
motion for a new trial in the municipal court, as shown by 
rule 17 in municipal court, made a motion there to vacate? 
The judge of the municipal court would have had no juris¬ 
diction, we submit, to vacate the prior judgment entered 
by him because of the lapse of the time set for his consid¬ 
ering such a motion, similar to the lapse of a term in a court 
of record, and he would not have been able to allow an ap¬ 
peal from the final judgment because that time had expired. 
How then can the appellant here have placed herself in any 
letter position by moving to vacate that judgment in a 
higher court after the docketing of it there and by which 
it became a judgment of the higher court? We submit it is, 
strictly speaking, a motion to vacate, and cannot be used as 
a revivor of the original right of appeal which was aban¬ 
doned by the appellant, who neglected to make the proper 
appeal from the judgment of the municipal court, and that 
the motion to vacate the judgment being overruled, as shown 
on page 4 of the record, it is not such a final order as is 
appealable. 

Respectfully submitted. 

H. WINSHIP WHEATLEY, 

Attorney for Appellee. 
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3Jn tljc Court of Appeals 

DISTRICT OF COLUMBIA 


October Term, 1012. 
No. 2431. 


ALICE M. HOPPER, Appellant, 

vs. 

SUPPLER HARDWARE COMPANY, Appellee. 


APPELLANT’S BRIEF IX REPLY TO MOTIOX TO 

DISMISS. 

It is respectfully urged that the Tubman and Babbington 
cases, cited by appellee in its brief on the motion to dismiss, 
have no application here as authorities. 

In the Tubman case the declaration was filed March 20, 
1895, and several demurrers interposed thereto in the follow¬ 
ing June. On the 0th of August, 1001, the ease was dis¬ 
missed for want of prosecution. On May 10, 1002, after 
ihe term at which the judgment was entered had expired, 
plaintiff made a motion to set it aside, which was denied. 
The Tubman case was affirmed in 100 U. S. 38, with par¬ 
ticular attention directed to the general nde that a final 
judgment can not be set aside on application made after the 
close of the term at which it was entered, by the court which 
rendered it, because the case has passed beyond the control 
of the court. In that case, there was nothing to indicate that 



appellant could not have taken an appeal from the entry of the 
judgment, and the court specifically stated that it was not 
shown that there was any surprise in procuring the judgment. 
It would l)e strange, indeed, if an appeal could lie from an 
order of a court refusing to set aside a judgment upon the 
facts as stated in the opinion in that case. 

In the Babhington case the final decree was entered March 
15, 1808, and on the day after the order was passed a motion 
to rescind was made. The term had not passed, the court 
that entered the judgment still had complete control over 
it and there was no reason why the appeal should have been 
from the order refusing to rescind. 

After the citation of these cases, appellee’s argument is 
directed to the fact that appellant could have appealed from 
the entrv of the judgment by the Municipal Court. The 
argument would have weight if the appellant had had 
knowledge of the entry and was in a position to assert her 
rights. Her affidavit (Rec. 4) shows that she had no knowl¬ 
edge that there had lx*en a judgment entered against her until 
the same was docketed in the Supreme Court. 

As to the appellant the judgment, if allowed to stand, is 
final and conclusive. Her only remedy was bv motion to 
strike out, upon the overruling of which her only recourse 
was by appeal from that order to this court. That such an 
appeal is appropriate was held by this court in Spalding vs. 
Crawford, 3 App. 301, 360. 

Poe, in his work on Pleading and Practice, 4th Ed., Sec. 
381>, states the law to be that: 

“Where the motion of the defendant to strike out 
the judgment against him is overruled, the defendant 
may appeal, for as to him the order of the court is 
final, inasmuch as it leaves him subject to the full 
operation of the judgment.” 

In Powhatan Steamboat Co. vs. Potomac Steamboat Co., 



36 Md. 238, the appeal was from an order refusing to strike 
out and set aside a judgment of condemnation in attachment 
and the order below was reversed. The appellees there 
objected as here, that the motion was made too late, bu y the 
court held that appellant sought relief as soon as he had 
knowledge of the proceedings. 

Other Maryland cases will be found cited in Wainwright 
vs. Wainwright, 62 Md. 146. 

Particular attention is directed to the case of Montgomery 
vs. Murphy, It) Md. 576, where an appeal was taken from 
an order refusing to strike out a judgment entered as con¬ 
fessed when it should have been one bv default. 

t. 

It is usually considered that an appeal will lie from the 
determination of a court to open and vacate a judgment. 

17 Am. & Eng. Enc. L. 818. 

However great the lapse of time, laches is not imputable 
to a party who had no knowledge of the judgment against 
him, and it_is only required of him to be diligent in seeking 
relief djfjjnuuh he has notice of it. 

23 Cyc. 010. 

And a ju dgment may be vacated, or set aside, on proof 
of a nS+mn irregularity affecting its validity or showing 
that it was not entered according to the due course of pro¬ 
ceedings. 

23 Cvc. 921. 

«/ 

And for surprise and excusable neglect. 

23 Cvc. 935. 

17 Am. & Eng. Enc. L. 842. 

$ 

Respectfully submitted, 

Alexander Munc aster, 

John C. Gittixgs, 

Justin Morrill Chamberlin, 

Attorneys for Appellant. 






